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| . 1 NTRODUCTI ON

On February 24, 1995, the D vision of Pipeline Engineering
and Safety ("D vision") of the Departnment of Public Wilities
("Departnment") issued a Notice of Probable Violation ("NOPV') to
Pitt Construction Corporation ("Respondent”) of Wburn,
Massachusetts. The Respondent is a sub-contractor hired by N M
Construction, the general contractor of RK Plaza at 197 Boston
Post Road ("site") in Marlboro (Tr. at 42). The Respondent was
hired to do "earth work", that is, excavation and gradi ng on the
site (id.).

The NCPV stated that the D vision had reason to believe
that on January 20, 1995, the Respondent had perforned an
excavation on the site w thout conplying with the provisions of
GL. c. 82, 8 40, known as the "D g-Safe Law'. The purpose of
the Dig-Safe lawis to protect utility service fromdisruption
and danmage in the course of excavations in the area of the
utility service lines. To discharge this purpose, 220 C MR 88§
99.00 et seq. set out the procedure which requires a contractor
to notify utility conpanies of intention to excavate at a
specific location, and requires utility conpanies to respond to
the notice of intent to excavate by marking the | ocation of
utility service lines. The NCOPV issued to the Respondent stated
that Commonweal th Gas Conpany (" Conpany") alleged that the
Respondent failed to give proper notification to the Conpany,

whi ch mai ntai ns and operates an underground utility on the site,
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and failed to exercise reasonabl e precaution, which resulted in
damage to the underground utility.

The NOPV advi sed the Respondent that it had a right to
appear at an infornmal conference on March 23, 1995, or to reply
to the allegation in witing on or before March 23, 1995. The
Respondent replied in witing on March 1, 1995 stating that it
had two D g-Safe nunbers for the site and that it perforns its
work with caution (Exh. Dvision-5). On Septenber 6, 1995, the
D vision issued a second NCPV i nform ng the Respondent that,
based on the reply of March 1, 1995, the D vision determned that
t he Respondent had violated the D g-Safe Law and woul d be hel d
liable for a civil penalty of $200.00. The Respondent was
advised that if it did not concur with the determnation of the
Dvision it had the right to request an adjudicatory hearing.
Sept enber 14, 1995, the Respondent requested an adjudi catory
hearing, pursuant to 220 CMR § 99.07(3). The request was
docketed as D.P.U 95-DS-5. After due notice, a hearing was hel d
on January 11, 1996 at the offices of the Departnent.

At the hearing, Gail J. Soares, a D g-Safe investigator for
the D vision, appeared on behalf of the Dvision. John Dustin,
superi ntendent of Technical Services of the Conpany, and Robert
Smal | conb, the Departnment's Division Drector, testified in
support of the Division's case. Robert E Lee, Jr., project
engi neer of the Respondent, testified on behalf of the

Respondent. The Division offered eight exhibits into the record,
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t he Respondent offered one late-filed exhibit.



D.P.U 95-DS5 Page 4
1. SUWARY CF FACTS

A The D vi sion

M. Dustin testified that on Decenber 13, 1994, the Conpany
installed 420 feet of underground pipe to carry the Conpany's gas
at the site in Marlboro (Tr. at 10, 12). On the norning of
January 20, 1995, the Respondent, in the course of operating a
backhoe to install a water |ine, damaged the Conpany's 2-inch
intermedi ate pressure plastic gas main (Tr. at 7, 10; Exh.
Dvision-3). The Conpany Report of D g-Safe Miolations and
Danmage to Underground Facilities submtted to the Departnent on
January 20, 1995, stated that there was no D g-Safe nunber for
the site, and alleged that notice of the excavati on was not given
to the Conpany as required by GL. c. 82, §8 40 (Tr. at 8; Exh.

D vision-1). Because the Conpany had not received a request to
mark, the site was not narked at the tine the Respondent began
its work for the water line (Tr. at 8).

B. Respondent

M. Lee testified that the Respondent was installing a water
line on the site on January 20, 1995, under D g-Safe nunber
942800420 issued to it on July 11, 1994, when the backhoe
operated by the Respondent damaged the Conpany's gas line. The
Respondent asserted that it had been working on the site
continuously since July 1994 and because of its ongoi ng presence
at the site, did not believe it was required to request another

D g-Safe nunber (Tr. at 44-45, 48-49). M. Lee stated that the
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Respondent did not know that the Conpany had installed the gas
line when it began excavating on the site ( id. at 66).

1. STANDARD OF REVI EW

GL. c. 82, § 40 provides that:

No person shall, except in an energency, contract
for, or make an excavation...in any public way, any
public utility right of way or easenent, or any
privately owned | and under which any public utility
conpany, rmnunicipal utility departnment, natural gas
pi pel i ne conpany, or cabl e tel evision conpany maintains
underground facilities...unless at |east seventy-two
hours, exclusive of Saturdays, Sundays and | ega
hol i days, but not nore than thirty days, before the
proposed excavation is to be nade such person has given
an initial notice in witing of the proposed excavation
to such natural gas pipeline conpanies, public utility
conpani es, cabl e tel evision conpani es and muni ci pal
utility departnents...in or to the city or town where
such an excavation is to be nade.

... The conpany shall respond...by designating at
the |l ocus, the location of pipes, mains, wires or
conduits in that portion of the [property]...in which
t he excavation is to be nade...

...After a conpany has designated the |ocation..
t he excavator shall be responsible for maintaining the
desi gnation marki ngs at such | ocus, unless the said
excavator requests re-narking...due to renoval of such
mar ki ngs. . .

Section 40 is clear. A conpany, contractor, or excavator
has between 72 hours and 30 days before begi nning to excavate on
a specific site, to notify the appropriate utility conpanies wth
underground facilities on that site to nark the | ocations of the

underground facilities. Gonstruction Solutions, Inc. , D P.U 89-

DS-17 (1993). Section 40 further specifies that once the nmarks

have been placed, it is the responsibility of the excavator to
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maintain the marks or, if the marks are no longer visible, to

request that the site be renarked.
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V.  ANALYSIS AND FI NDI NGS

At issue in this proceeding is whether the Respondent was
required to obtain a D g-Safe nunber for the excavation on
January 20, 1995. This issue in turn raises the questions of
what constitutes "continuous presence"” and "control of a site" as
these terns are used to validate continuing operation under an

exi sting D g-Safe nunber. See RJ. AOncotta Co., Inc. D.P.U 91-

DS-15 (1993); Boston Gas Gonpany , D P.U 88-DS 30 (1990); Raney

Gontractors-Engineers , D.P.U 86-DS 133 (1987). In these cases

the Departnent has consistently held that when a contractor
mai ntai ns a continuous presence at a work site, additiona
notification beyond the original notice is not required as |ong
as the marks placed after the original notification are evident.
However, if a contractor leaves a site for a significant |ength
of tinme or is forestalled from comenci ng work beyond the 30-day
period, further D g-Safe notification is necessary to ensure that
original marks are still visible and that any recently installed
facilities are properly marked.

The Division entered into evidence D g-Safe ticket 942800420
("July ticket") issued to the Respondent on July 11, 1994,
requesting the marking of the entire site for the excavation for,

and installation of utilities (Exh. D vision-7). !

1 The July ticket is acconpanied by ticket 942806196,
issued on July 14, 1994, called an anendnent to the
July ticket, noting that another subcontractor was
wor ki ng under the control of the Respondent in
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M. Lee asserted that because the Respondent naintai ned

control of the site fromJuly 1994 through May 1995, the

excavation for, and installation of the water |ine was all owed

under the July ticket, which enconpassed the entire site (Tr. at

61). However, M. Lee noted that the Respondent's work of

excavating and grading was not performed every work day, but

rather was performed at different tines and at different

| ocations on the site depending on the various stages of

conpl etion of the overall project. Wile explaining the site-

wi de work, M. Lee conceded that the work required the Respondent

to leave and return to accommodate other site contractors. M.

Lee noted that at one point the Respondent returned to the site

after an absence of 40 days ( id. at 57-58). During this absence,

t he Respondent was not continuously operating on the site and did

not have control of the site. It was during the 40-day absence

that the Conpany installed its gas line (  id.). Because the

Respondent was not on the site, the Respondent was not aware of

connection with the work of the July ticket (Tr. at 20-
21; Exh. Dvision-& Wrk under the amendnent is not
invol ved in the January acci dent.

Exh. Dvision-7 also includes ticket 944800930 i ssued
Novenber 28, 1994 ("Novenber ticket") for the
installation of a gate valve on a water line 35 feet
off the pavenent to the north of the site. Because the
gate valve was not actually on the site covered by the
July ticket, the Respondent requested the Novenber
ticket. The work performed under the Novenber ticket
was not connected with the work of excavating for the
water line and the resulting January 1995 accident (Tr.
at 52-56).
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the Conpany's installation on Decenber 13, 1994, when it
excavated for the water line in January 1995.

The instant case illustrates the rationale for the statutory
requi renent that excavation begin within 30 days of issuance of a
D g-Safe ticket. According to M. Smallconb, a contractor with a
conti nuous presence, as opposed to a | eavi ng-and-returning
presence, is able to naintain the integrity of the nmarks. If
excavation has begun and the marks are intact the D g-Safe nunber
is valid beyond 30 days ( id.). However, once the nmarks are
obliterated, or if a newutility lineis installed and there are
no marks, as in this case, the contractor has the responsibility
of asking that the site be remarked, or of asking for a new
nunber (id. at 36).

M. Smallconb testified that in his opinion, the
installation of a gas line five nonths after the Respondent
requested the July ticket created a new situation which woul d
require a new request to mark the utility ( 1d. at 23). M.
Smal | conb poi nted out that the excavation could not be validated
by the July ticket because the gas line did not exist when the
July ticket was issued ( id. at 32). The Conpany had no service
line to mark in July, and therefore no marks were placed. A
utility has no obligation, under either the statute or the
regul ations, to anticipate site work, or to nark a |l ocation on a
site, unless and until it is properly notified under the D g-Safe

procedure. A contractor has the sole responsibility of
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requesting utilities to mark the location of their services.

The Departnent finds that the Respondent was in error in
assumng that the July ticket allowed for a January excavation
under the circunstances of this case. The January excavati on was
not authorized by the July ticket because the Respondent did not
mai ntain a conti nuous presence at the site, and was not in
control of the site. Because the gas line did not exist at the
time of the issuance of the July ticket, the July ticket could
not authorize a January excavation which would require a separate
mar ki ng. Al though the Respondent began excavating at some
| ocation on the site within 30 days of the issuance of the July
ticket, the Respondent did not begin excavating at the | ocation
of the gas line before the expiration of the 30 days. Al though
t he Respondent operated on several projects throughout the
overall site it was not aware of all of the projects on the
entire site. The Respondent concedes that it did not know that
the gas line was installed.

Therefore, the Departnent finds, based on the testinony of
t he Respondent's w tness, that the Respondent violated the D g-
Safe Law by failing to request a new D g-Safe ticket, and that
the violation resulted in damage to the Conpany's utility
servi ce.

This is the first Dig-Safe violation by the Respondent. The
Departnent therefore finds that the Respondent shall be subject

to the mninmumpenalty of $200.00 for this violation.
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V. CRDER

Accordingly, after due notice, hearing and consideration, it

EOND: That Pitt Construction Corporation of Wburn,
Massachusetts violated the D g-Safe Law when it failed to provide
D g-Safe notice pursuant to GL. c. 82, 8 40, relative to an
excavation at 197 Boston Post Road in Marl boro, Massachusetts, on
January 20, 1995; and it is

CRDERED: That Pitt Construction Corporation shall pay a
civil penalty of $200.00 to the Commonweal th of Massachusetts by
submtting a check or noney order in that anount to the Secretary
of the Departnent of Public Wilities payable to the Commonweal t h

of Massachusetts, within thirty days of the date of this Oder.

By O der of the Departnent,

John B. Howe, Chairnan

May d ark Webster, Conm ssi oner

Janet Gail Besser, Conm ssioner
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Appeal as to matters of law fromany final decision, order or
ruling of the Comm ssion may be taken to the Suprene Judi ci al
Court by an aggrieved party in interest by the filing of a
witten petition praying that the O der of the Conm ssion be
nodi fied or set aside in whole or in part.

Such petition for appeal shall be filed with the Secretary of the
Comm ssion within twenty days after the date of service of the
decision, order or ruling of the Conm ssion, or wthin such
further tinme as the Conm ssion may al |l ow upon request filed prior
to the expiration of twenty days after the date of service of
said decision, order or ruling. Wthin ten days after such
petition has been filed, the appealing party shall enter the
appeal in the Suprene Judicial Court sitting in Suffolk County by
filing a copy thereof with the AQerk of said Court. (Sec 5 GL.
Ter. Ed., as nost recently amended by Chapter 485 of the Acts of
1971).



